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Abstract. The rule of law has become an important fundanéataework for government
governance; it helps promote justice, fairness, iadividual freedom, which are some
rights that are included within the scope of humghts. Nowadays, the rule of law has
been regarded as the most effective way to proteoén rights, therefore, how the rule of
law connects and protects human rights is a digdesssue. This essay will focus on the
principles given by Professor Evan Fox-Decent, isa¢he connection between the rule
of law and human rights protection, and discuss tiwvrule of law can protect human
rights.
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1. Introduction

The rule of law is a principle outlined by Ancigbteek philosopher Aristotle, which states
that all people and organizations within a courgtgte or community should be regulated
under the same set of laws, no one is above thaHawule applies equally to everyone in
the society, including individuals, corporationsidagovernment. Since then, many
philosophers have published their own ideas oftiteof law; those principles constitute
the content of the rule of law. Nowadays, many ¢toesclaim that they govern the country
under the principle of the rule of law, and theerof law has become the fundamental
principle that underpins the governance of demaxrcatuntries. As the rule of law limits
the powers of governments, corporations and indadgl it protects people from unlawful
exercise of power, provides people with a predietamd ordered as promotes justice,
fairness and individual freedofmHence, the relationship between the rule of lad an
human rights protection is an issue that worthudising. Human rights is one of the key
issues in international affairs, the promotion anotection of fundamental human rights
is one of the main purposes of the EINh 1948, the UN enacted the Universal Declaration
of Human Rights (UDHR), the UDHR consists of 30ct of individual's basic rights

! National Geographi®ule of Law<https://education.nationalgeographic.org/resainte-law>.
2 Australian Constitution Centr®rinciple 2: The Rule of Law
<http://www.australianconstitutioncentre.org.awthke-of-law.htmi>.

3 United NationsProtect Human Rights<https://www.un.org/en/our-work/protect-humanhiigp.
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and fundamental freedoms, recognized that all hsraa@ born free and equal in dignity
and rightst The Preamble of the UDHR states that, “Wheremsdssential, if man is not
to be compelled to have recourse, as a last regpntebellion against tyranny and
oppression, that human rights should be protegtetiorule of law In addition, during

a UN High Level Debate on ‘Human Rights at the @zof the Global Agenda’, IDLO’s
Director General, Irene Khan said, “Human rightd &xnle of law have to go hand in hand.
Without rule of law, human rights are paper promiaad without human rights, rule of
law becomes rule by law and a system for repres$idh seems that there are some
connections between the rule of law and humansjght further development of human
rights protection should be supported by the réilaw. The UN states, the rule of law and
human rights are two sides of the same principke fieedom to live in dignity, so there is
an indivisible and intrinsic relationship betwege tule of law and human rightsAs the
rule of law requires the exercise of power mudbfelparticular rules, it guarantees the
protection of human righs.This essay will discuss the connection betweenutteeof law
and human rights base on Fox-Decent’s discussimhhaw the rule of law protects human
rights by safeguarding individual liberty and judidndependence.

2. Connection between therule of law and human rights

Professor Evan Fox-Decent discusses the conndutitveen the rule of law and human
rights in his essalg the Rule of Law Really Indifferent to HunRights?1] On one hand,
according to Joseph Raz, who was a famous Iseggll philosopher, he stated that the rule
of law is just one of the virtues of a legal systérns not to “be confused with democracy,
justice, equality (before the law or otherwise)mtaun rights of any kind or respect for
persons or for the dignity of man.” He called thew “no-rights thesis”, raised that the
rule of law is indifferent to human rights, grosslations of human rights can compatible
with the rule of law.[2] Also, Murphy agreed Rakdea that she states the function of the
rule of law is to guide behavior, respecting rigisteot required for guiding behavior.[3]
Her idea is the law can also guide the behavi@lafery when guiding the conduct of a
free person. However, Fox-Decent against Raz angbiWis idea, he states that the “no-
rights thesis” is false, human rights are justiféaim accordance with human dignity, the
rule of law affirms human dignity, therefore isafirmation of human rights. In his essay,
Fox-Decent discusses the connection between theoflidw and human rights according
to Lon L. Fuller’s principles. Fuller was an Amaitlegal philosopher who developed the
principle of the internal morality of law, his pdiple has been recognized by most of legal
philosophers as the significant component of thetestt of the rule of law. Fox-Decent
discusses Fuller’s concept in two main aspectdisteaspect is the fiduciary relationship
of reciprocity between the states and its people,second aspect is the recognition of
human dignity in the internal morality of law. [1]

4 lbid.

5 Universal Declaration of Human Rightshttps://www.un.org/en/about-us/universal-dediaraof-human-
rights>.

6 IDLO, Without Rule of Law, Human Rights are Paper Promise
<https://www.idlo.int/fr/news/highlights/without-terlaw-human-rights-are-paper-promises>.

7 United Nations and the Rule of LaRule of Law and Human Rightshttps://www.un.org/ruleoflaw/rule-
of-law-and-human-rights/>.

8 lbid.
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Firstly, Fox-Decent discusses the fiduciary relatiuip of reciprocity between the
states and its people. According to Fuller, therimal morality of law sets limitations and
establish a framework for legislation to obserudg|doba structure that provides a measure
of moral authority for law makers, which restrith® legislative power to avoid the law
becomes merely a set of rules enforced compulspgoliernment’s power. [1] Thus, the
principle of the internal morality of law give rise legal obligations based on an existence
of legal relationship. Fox-Decent states theredsdiary relationships between the state
and each person subject to its powers, the rektiprsupplies the content of the rule of
law that constitutes and constrains the statesagity to enact and enforce law, and the
basis of the state’s authority is lies on the tfumin public as free and self-determining
people. As the state exercise the authority whesxetcises the power in the way that
respect the fiduciary relationship, the state'grafftion of the rule of law and its fiduciary
obligation gives the public a reason to fulfil Ieghligations.[4] Also, as a fiduciary of its
people, the state can only acts with legal authdrit respects the fiduciary obligations of
the rule of law. Therefore, the institutional rofiepublic authorities to individual freedom
is by a sense of trusteeship, the state owes agatibh to comply with the rule of law,
also owes public fiduciary obligations to its pemfil] According to this fiduciary
relationship, the state can only exercise its lag#hority that respect the rule of law.

Then, the second aspect is the recognition of huditanity in the principle of internal
morality of law. In the boolkhe Morality of Law Fuller identifies eight conditions for
legal rules to meet in order to be recognized s llews. The eight requirements are: (1)
generality, a legal system must be sufficiently egah to achieve general rules; (2)
promulgation, the law must be publicly accessilfR); prospectivity, the law must be
prospective generally; (4) clarity, the law musturelerstandable by people clearly; (5)
compatibility, the law must be compatible with atteews; (6) possibility, the law should
not ask the impossible; (7) constancy, the law Ehoat be changed frequently, it must be
constant; and (8) congruence, there should be nenge between what written statute
declare and how it actually administered. Thesecipies constitute Fuller’s principle of
internal morality of law. Fuller states that theranitment to the internal morality of law
entails a commitment to the idea that the law ratzeg people as free, self-determining
and responsible agents that own the inherent haligaity because of their autonomy.[5,6]
For example, in a contract case, the court mustideghether the party has the intention
to be bound by the contract terms, if there isrd@ntion, the party is responsible for the
breach of contract terms. So, in this case, peadree to choose whether to enter the
agreement or not, and be held responsible for tieach, people are free and responsible
under the legal system, the human dignity and aumgnis protected by the rules that the
court cannot punish the party if the party doesmteind to be bound by the contract terms.
Similarly, in a tort case, the issue is whetherahis an actual injury caused by the
defendant to the plaintiff, if there is a damage, defendant should take responsibility for
his or her fault. Thus, in this case, people age fo choose between lawful and unlawful
conduct and be held responsible for the unlawfaticat, the human dignity and autonomy
is also be protected as they will only be punisteedheir wrongdoing.[1] Therefore, for
Fuller, both the coherence and the moral authafittaw are based on the idea that the
person is the free and responsible center of gctivs concept is required for achieve
justice, law of freedom and dignity is the maintidiguish of law from other rules. The
term “self-determined” reflects a liberal conceptiof autonomy, which states that
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individuals should have freedom of choice in a eomgl environment of rules and
decisions structured by the internal morality ofv.[&] The environment means the
opportunity to participate in decision-making preses, the internal morality of law
guarantees the opportunity for people to partieipathe decision-making processes of a
public institution. Thus, the rule of law recognizthe dignity of humans by respecting
people as free, self-determining and responsibémtag as well as struct the a congenial
environment for decision-making. Law can guide pespehavior because people have
cognitive and volitional capacities that permitrth® understand and follow the rules [1].

To sum up, there is a fiduciary relationship betwége states and individuals, in
which the states have obligations to follow theerof law when exercising its legal
authority. As the principle of internal morality kafw ensures respect for the free and self-
determination nature of people, Fuller’s idea issistent with the fundamental human
rights of freedom and the right of self-determioatin international human rights law.
Therefore, there is a connection between the rilleve and human rights, the human
dignity and human rights recognized in the prireipf internal morality of law overlaps
the freedom and rights affirmed in internationatrfaun rights law.

3. How therule of law protects human rights
3.1 Theruleof law protects human rights by safeguarding individual liberty
The content of human rights has been defined inynrdarnational human rights treaties,
the Article 1 of the UDHR states, “all human beimage born free and equal in dignity and
rights”? which identifies freedom and equality as two fuméatal human rights. Article
9 of the International Covenant on Civil and PoétiRights (ICCPR) states, “everyone
has the right to liberty and security of perséh”which also identifies the right to
individual liberty. The importance of the rule afd for protecting human rights was always
mentioned in international human rights law, suelth@ Preamble of the UDHR and other
declarations made by the UN Human Rights Office, rtfain idea is the rule of law can
help prevent violations of human rights and protasnan rights! According to Fox-
Decent's view based on Fuller’s principle of theemal morality of law and the idea of
Hayek, the rule of law can protect human righta aafeguard of personal liberty.
According to Fuller’s eight conditions of intermabrality of law, a true law must be
general, promulgated, prospective, clear, non-edittory, possible, constant and
congruence.[3] Fox-Decent defines freedom as a w@geitive and volitional capacity,
people can engage in purposive action, includipgssibility of act in accordance with the
law. However, to achieve the purposive action, peopust have some knowledge of the
law, otherwise the action of obedience of the lamymot be the result of the original
purpose to follow the rule but an accident. As pedprecognized as free and responsible
agents under the rule of law, the law must be pudiid accessible, so that the person is
freely to choose the actions with the knowledgéhefresult of his or her actions, as well

9 Universal Declaration of Human Rightshttps://www.un.org/en/about-us/universal-dediaraof-human-
rights>.

10 International Covenant on Civil and Political Righthttps://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-einid-political-rights>.

11 Strengthening the rule of law and accountabilityfaman rights violations
<https://www.ohchr.org/en/about-us/what-we-do/aaegmap/strengthening-rule-law-and-accountability-
human-rights-violations>
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as taking the responsibilities of these actiong Gépacity of people to engage purposive
actions means that the person can choose to oluiyatrey the law, but the capacity only
establish when the person has the knowledge af ¢hiat is public and knowable to he or
her. If the law does not meet the requirement dlipity, the law violates human dignity
as a free and self-determining person becauseitvés the person’s ability to make the
choice. In addition, the principle of nonretroaittivclarity, consistency, possibility and
constancy all respect the right of self-determoratf people, that the law can only impose
obligations on the person within the scope of thespn’s capacity of self-determine the
purposive action.[1] To sum up, in Fox-Decent'saidihe principle of internal morality of
law affirms people’s capacity to self-determine th&posive action, which protects the
human right of self-determination.

Furthermore, in F.A. Hayek’s bodkonstitution of Libertyhe states that the rule of
law can be the safeguard of individual liberty, ethi think, is a form of protection of
human rights of freedom. Hayek defines freedommassence of coercion. The violations
of human rights always occur when the governmeunsalpower to coerce people, under
the coercion, people are forced to act under thvergonent’s order but not act on his or
her own will, so, there is an absence of freedorohaiice under the coercion. When the
rule of law restricts the government’s abuse of @oweople have freedom of choice for
their own conducts. Firstly, under the rule of |éhe law must be known and certain, the
result of breaking the rules is foreseeable, slgeoan predict the outcome of their
conducts based on their knowledges, as well agrdiete the responsibilities, which
provides a space for people to plan their actiamdeuthe current law freely. Then, the
principle of generality requires the law under thie of law must be a general rule that
recognized by the society, the law must be a géngleathat applies universal to anyone
equally but not targeted to specific group of peoj this stage, the government cannot
abuse its power because of the requirement of gkiyesf the rules, government can only
exercise its power when there is reasonable ancbppate to exercise the power under
the general rules. According to these conditiothsha rules or laws based on the principle
of rule of law can be regarded as a rule to prortfeesocial order rather than an abuse of
power, these rules protect people’s freedom ofaghéidr their own conducts, as well as
protect human rights by preventing the abuse oégument power. Moreover, equality is
one of the fundamental human rights, under theatilaw, all rules or regulations apply
equally to everyone, including individuals, corgaas and governments, in this stage,
people are treated equally regardless of identitidsch ensures the human rights of
equality. Hayek states, the individual liberty iff@edom under the law, people have the
freedom of choice for their own conducts at theedime as following the rules, the law
is a general rule applies to anyone in the societyersally and equally, the main purpose
of the rule is to maintain the social order but a®t tool for government to abuse power.
The rule of law helps establish a society that freen coercion, so people can act under
their own wills, which achieve the freedom of cleofor their own conducts. In addition,
Hayek also states that the rule of law safeguandddmental human rights and civil
liberties, he states that the freedom of expressigedom of religion, freedom of
association and assembly, as well as the rightit@te property is essential rights for
people and cannot remain effective without the ofléaw.[8][9] In words, according to
Hayek'’s idea, the rule of law protects human righgslimits government’s power and
secures the personal liberty.
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To sum up, Fox-Decent states that the rule of lasuees people’s freedom to self-
determine their purposive action, which is a pridec of human rights of self-
determination. Hayek states that the rule of law gaarantee the individual liberty by
limiting the government'’s power, and the fundamkehtenan rights must be protected by
the rule of law. Both concepts affirm the valuerdf of law in protecting human rights,
people’s freedom and fundamental rights can besptetl effectively under the rule of law.

3.2. Therule of law protects human rights by judicial independence

The UDHR Article 10 states, “Everyone is entitledfull equality to a fair and public
hearing by an independent and impatrtial triburmalthie determination of his rights and
obligations and of any criminal charge against hifnMoreover, the right of access to
justice is defined in Article 14 of the ICCPR, whistates that all person shall have the
right to a fair tria® According to the 2021 World Justice Project RuldLaw Index,
which the scores are determined through the elenoéigbnstraints on government powers,
absence of corruption, open government, fundamegtak, order and security, regulatory
enforcement, civil justice and criminal justicecd@uld be found that a country adherence
to the rule of law set more constraints on govemnmdwers than a country that less
adherence to the rule of lafv.Alexander Hamilton was one of the founding fatrefréhe
United States, he developed the idea of judicidpendence that the independence of the
courts of justice is essential to protect peoplidhts and privileges stated in the
Constitution, as well as prevent the executive lagislative to violate those rights, it is
the foundation of the rule of law and democracy.[1@der the independent judicial system,
the judiciary can safeguard people’s rights anédoens through ensuring the equal
protection for all people.[11] The rule of law litmithe powers of the government under
the principle of the separation of powers, a stagevernment has been divided into three
branches, the legislature, the executive and ttiieiary’> An independent and impartial
judiciary can ensure the judicial decisions are enmapartially without the influence of
other branches, as well as establish the publificzce of access to justit® Hayek
states that, according to the separation of powgssystem of making law and the system
of exercise law are operate separately.[8] Folaheslature branch, when making laws,
the parliament only consider whether the law isegahand appropriate for maintaining
social order under the current situation, legistat@annot predict the result of breaking the
rules as the legislators do not have the authtwitpake judicial decisions. So, the law is
not made for fulfil the political requirements bktgovernment, but for a better social order.
For the judiciary branch, the court make impadetisions case by case only based on the
existing law but not the government policy, degisiavill be made by merely consider the
meaning of the law and the current fact that thesqre breach the rules. In this stage,

12 Universal Declaration of Human Rightshttps://www.un.org/en/about-us/universal-dediaraof-
human-rights>.

13 International Covenant on Civil and Political Righthttps://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-einid-political-rights>.

14 World Justice ProjecyvJP Rule of Law Index 202&https://worldjusticeproject.org/rule-of-law-
index/global/2021/>.

15 parliamentary Education OfficRule of Law <https://peo.gov.au/understand-our-parliamentthow
parliament-works/system-of-government/rule-of-law/>

16 Rule of law education centépen, Independent and Impartial Judiciary,
<https://www.ruleoflaw.org.au/principles/indepentgrdiciary/>.
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defendant can get independent and impartial judoégision as the decision is made
according to the interpretation of the statute,rmitthe hidden policy consideration of the
legislators. Therefore, the separation of powersvemts the abuse of power by
governments, make the exercise of power accountabdigle can also challenge the other
two branches by bring the action to the court, Whéasures people’s right of access to
justice as possible as it can.
To sum up, the rule of law protects the human sigiftaccess to justice by judicial

independency under the principle of separationoefgrs.

4. Conclusion

In conclusion, the core of the rule of law is td mstrictions on government’s exercise of
power, protect individual human rights, and prevamnan rights from being violated by
the state and others. According to Fox-Decent'sudision, the rule of law and human
rights are closely connected, human dignity and drumights are recognized in the
principle of the rule of law. The protection of hamrights are the basic value and
fundamental goal of the rule of law, and the ruldaw is the fundamental guarantee of
human rights, it plays a vital role in protectinglaespecting of those freedom and rights.
It could be concluded that, without fundamental harrights, there is no true rule of law,
without the rule of law, the ideal concept of huntaghts cannot become reality, only
through the confirmation of the law, the human tsgtan be transformed from obligatory
rights to legal rights, and then become real righéd citizens can truly enjoy under the
rule of law. The law has great authority undergistem of the rule of law, no individual,
government or any organization is allowed to haegarivilege beyond the law, so, without
the rule of law, fundamental human rights sucheffsdetermination, freedom, democracy
and equality cannot be fully respected and guaeantéccording to Fox-Decent and
Hayek's view, the rule of law protects human rightg safeguard the right of self-
determination and individual liberty. Accordingttee principle of separation of powers,
the rule of law protects human rights of accegagtice by judicial independency. To sum
up, the rule of law is closely connected to the Anmghts and help protects human rights
in many ways.
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