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Abstract. This year marks the 76th anniversary of the §itsing of the International Court
of Justice, and the article 38(1) of the Statutehef International Court of Justice is
considered to be one of the most authoritativeegifdr ICJ when deciding international
disputes. However, whether this provision is corgpland covers all the sources of
international law are of concern. Someone argusstibcisions of the International Court
of Justice, and the work of the International Laan@nission, should be recognized as
binding sources of international law as well. Téésay is going to focus on the sources of
international law listed in the article 38(1) o&tBtatute and other possible sources which
are not included in this article. In addition, illwdiscuss the judicial decisions of the ICJ,
the work of ILC, and the reasons for not addingnthieto the sources of international law.

Keywords: sources of International law, the Statute of thiterhational Court of Justice,
the International Law Commission, the InternatioBalrt of Justice

1. Introduction

Although the article of 38 (1) of the statute ofJiIdoes not mention anything about
‘sources’, it is generally considered to be the thaaghoritative statement and guidance
referring to the sources of international law tadguthe ICJ when deciding international
disputes. It contains three formal sources, indgdreaties, customary international law
and general principles, and the subsidiary mearnthédetermination of rules of law such
as judicial decisions and teachings of the modilizigualified publicists. The common
classification of the sources of international kzam be divided into two parts. Firstly, the
formal sources refer to the sources which may ertreg binding rules, and the second is
material sources which can supply evidence in éterchination of the rules [1]. Obviously,
this article concentrates on two issues. The suagpaphs of a to ¢ are the formal sources

1 Statute of the International Court of Justice art 38 (1).
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of international law and sub-paragraph d is aboatmhaterial source of international law
as an evidence or subsidiary to assist ICJ in degiof rules [2].

However, whether this provision is complete or ¢eadl the sources of international
law are of concern. It is controversial on the ¢opii the decisions of ICJ and the work of
ILC regarding whether they should be added into ftirenal sources and should be
amended into this article. This essay will focustlmese two issues and give some advice
on the amendments to this article.

The first part of this essay is going to brieflyroduce the three formal sources of
international law listed in Article 38 (1) and ayw# the elements of each source. The
second part will concentrate on the sub-paragrdplof(the Article 38 (1) especially on
the judicial decisions. In this part, the reasamstlfie non-acceptance of the decisions of
ICJ from the formal sources will be illustratedtimo aspects. The first reason is that the
ICJ cannot act as formal legislator and the sedatidat their decisions may be changed
due to valid reasons. Similarly, the third partl wéal with the work of ILC and the causes
for not adding it to this article. The final parroes to the other possible sources of
international law not listed in the Article and seadvice on the amendment.

2. The sources of international law listed in Artite 38 (1) Statute of ICJ

2.1. Treaties

Treaties are the international agreement in wribegveen states which is defined in the
article 2(1) of Vienna Conventignlt only binds the states to the treaties and jplads
written in the article 34 of the VCLY.However, the customary international law and
general principles will bind all the nations. Tieatcan be divided into bilateral treaties
and multilateral treaties and will create obligatidoetween the parties. Bilateral treaties
refer to treaties in which only two parties pagatie in negotiations. Compared with
bilateral treaties, multilateral treaties are mooenmon. There are generally two formal
ways for multilateral treaties to enter into forg¢be first is signature and ratification, and
the second is accession to show that the statés@rsent to be bound”. For example, in
North Sea Continental ShefEermany had signed on the GCCS but not ratiedthe
Court held that Germany was not bound by GCCS [4].

2.2. Customary international law and general pringples

2.2.1. Customary international law

The definition of CIL is the general state practidgich is accepted as law. There are two
elements of the CIL. Regarding the significanc€Lf, it can supplement deficiencies in
areas not covered by international treaties. Kjrétle general state practice such as
“constant and uniform usage”Secondly, the practice has to be undertaken fregnae

of legal obligation @pinio juris). International Law Commission is responsible tfuis
work from the two elements to identify customarteimational law.

2 Vienna Convention on the Law of Treaties art 2(1).
3 Ibid art 34.
4 North Sea Continental Shelf ( Federal Republic of Germany-Netherlands) (Judgment) [1969] ICJ Rep.
5 Asylum (Colombia-Peru) (Judgment) [1950] ICJ Rep.
78



Should the Decisions of the International Courdusdtice and the Work of the
International Law Commission be Recognized as Bigdources of International Law?

(a) General practice

There are many forms of practice concluded by IuChsas diplomatic acts, legislative
and administrative acts. If the practice has metrédgquirement of ‘general’, there is no
need for the satisfaction of duration. The ICJ ud#férent phrases in some cases to
illustrate the meaning of general practice. Exéepthe “constant and uniform usage”, the
ICJ also usetiextensive and virtually uniform” in recent practfcén the case dfisheries
Jurisdiction the court referred to the extension of the fighemea to 12 nautical miles,
which seems to be generally accepted. Howevecdhsd refused to predict the law before
the legislator makes it and the increasing acceptahthe concept was also mentioned to
talk about the element of general practice [7].

(b) Opinio juris

ILC concluded the evidence opinio jurisin 2018 and listed some forms such as “public
statements made on behalf of States” or the prexdeuaisions of its own case. The concept
of opinio juriswas stated ifNorth Sea Continental ShelPenmark and the Netherlands
argued that on the date of the promulgation ofGbevention of Continental Shelf, the
method of equidistant-special circumstances dehignithe continental shelf has been
accepted as laiv.The court refused to admit tl@inio juris based on prevailing practice
because it was inadequate to presamiaio jurisfrom a convention which lasts only for
less than three years and it did not gain suffibjemidespread participation in the treaty.
Similarly, inNicaragua the court referred to thdorth Sea Continental Shelfise and said
that in order to form a new customary rule, notyyahk relevant behavior must constitute
an established practice, but also must be accomgdayiopinio juris. Each country must
shows that their behavior is due to the belief tthetir practice is followed by the
requirement of an obligation due to the existingplerules. The choice of method seems
to depend on the country of law and the discretibthe courts and the approach may
depend on whether the practice is primarily basetteaties [1].

(c) The persistent objector

The exception to customary international law ist ttlee persistent objector to new
customary will lead to the non-binding effect oflit addition, the evidence of objection
must be obvious. In thAnglo-Norwegian Fisheriesase, ICJ held that UK failed to
provide a persistent objector at Norwegian usetrafight baselines, but Norway was a
persistent objector to any limit on the length wéls baseline®. This rule strengthens the
status of the element of state consent in theioreaf international customs.

2.2.2. General principles of law

The general principles of law will apply where tiea and customary international law fail
to guide the Court when deciding the case suclstapjgel andes judicata This concept
is different from the principles of international which refers to the rule of customary

6 Ibid.
7 North Sea Continental Shelf ( Federal Republic of Germany-Netherlands) (Judgment) [1969] ICJ Rep.
8 Anglo-Norwegian Fisheries (UK-Norway) [1951] (Judgment) ICJ Rep.
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international law such as the principle of stateeseignty.

3. Subsidiary means of determination: the decisionsf ICJ

3.1. The role of ICJ

The topic of this essay -the decisions of ICJcogered by the phrase ‘judicial decisions’.

Judicial decisions include the decisions of ICJ atiebr international courts and tribunals

and they are written in the sub-paragraph (d) efdtticle 38 (1) as a subsidiary means of
determination to assist the court as an evidence.

The ICJ is an essential organ of the United Natiors®ttle disputes between the states
who submit the dispute to ICJ and give advisorynigmis on issues submitted by five
United Nations organs and 16 specialized agenCiagently, more cases on different
aspects are heard by ICJ than before and statgsnteth more on the judgment and
decisions of the Court within the internationaldegystem centered on the ICJ. A decision
of ICJ is considered as one of the most definigiatement of international law and some
people argue that it may increase the creativitjaefmaking in international law [3].
Furthermore, the decisions of ICJ forge close i@iahips with the customs and general
principles because the ICJ decisions and judgmentfith in the gap within the sources
which have not been validated yet.

Some members of the United Nations suggestedhbatdcisions of ICJ should be
added into the Article 38 of the Statute of ICJtfo irreparable and greater role they play
in the international law system and the close cotime with other sources. Although the
decisions of ICJ may strengthen international lawany aspects and the role of they play
should not be overlooked in practice, the decisimkCJ are not the formal sources of
international law for many reasons.

Whether advisory opinions are included in the denisof ICJ is controversial. Some
people argue that the advisory opinions are nahé&brdecisions of ICJ because literally
they are merely opinions and advisory. Howevegrimtional jurisprudence can be seen
as a synonym for the judicial decisions, and adyispinions play important roles in
international jurisprudence. So the advisory opirgan be seen as one of the decisions of
ICJ. In this article, the judicial decisions ar@tpposed with the writings of experts and
scholars in the sub-paragraph d of the Article Bthe statute of ICJ as a supplementary
method. This shows that the legislators at tha¢ timalieved that the functions of the two
were similar. Indeed, it is not possible for teagsi of experts and scholars to create new
rule directly, but it tends to influence the dewoiws of the court especially in their judgments
as references.

Firstly, regarding the role of ICJ in law-deternmgi process, President Descamps
initially said that the Court is acting as elucidatby jurisprudence and doctrine [5].
Although it may create legal obligations from thiegeedings, it is only a subsidiary means
of determination by applying and interpreting thies, not creating sources. Compared
with the three formal sources listed in ArticlegB8 the decisions of ICJ just provide
material evidence of a rule rather than establglaind confirming of the rules [4]. In
general, the ICJ may help the verification of tkistence of state practice and opinio juris
to determine the rules of law by relying on the wioents submitted by the ILC [5]. It
might be interpreted under the Article 38(1) (ihea than as an independent source adding
into this Article.
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In addition, the Court cannot act as a legislatomilly and the decisions of the ICJ
are only the result of the enforcement of law. Tinection of law-making is not included
in the judicial capacity of the Court. The roletbe ICJ is more like an intermediary
between the sources to identify the rule of custgrivdernational law.

3.2. The decisions of ICJ may be changed and chaitged

Article 59 of the Statute of the ICJ makes it clirat the binding force of the judgment of
the International Court of Justice is limited te tharties to the particular dispdten other
words, the judgment of the International Court udtite has no precedent effect on other
countries and will not be binding in the futuretiugh judicial decisions can be used as
an auxiliary means to identify legal rules, judigecedents themselves are not laws
which are binding on the ICJ.

Regarding the legal effect of the decisions of @dre is no concept stare decisis
in international law, which is similar to civil lagystem to some extent. The main reason
for the non-binding precedents is that the ICJdgarate judicial institution, and it does
not operate within a certain judicial hierarchytsys, which is essential to the development
of the principle of precedent. This means thatdbeisions of ICJ may be changed and
challenged if the Court finds particular and val&hsons. For example, in Barcelona
Traction case, the Court distinguished the integti@n of ‘in force’ of a former case of
Aerial Incident [6].

Compared with three formal sources, which are staisedictable and easy to follow,
the decisions of ICJ may be varied in differenesadue to the exclusion of the doctrine of
precedent and remains uncertain. It might not gagriate to treat the decisions of ICJ
as one of the sources of international law. Thesitets of ICJ are persuasive rather than
binding to all the states.

4. Should the work of ILC become the sources of IL
The International Law Commission is an internatidaa research institution affiliated to
the United Nations. According to Article 13 of tBaarter of the UN and Article 15 of the
Constitution of the ILC, the functions of the IL@clude the progressive development of
international law and the codification of intermau@l law. The work of the International
Law Commission contains the articles, reports atiderodocuments. First of all, the
‘progressive development of international law” mealmafting conventions on national
practices that have not yet been developed into Biwilarly, the codification of
international law means the reasonable formulaiimh systematic codification of widely-
existing international conventions and other ird¢ional law rules. Their work may be
treated as the evidence of the state practicesstomary international law, but not the
sources.

Regarding the relationship between ICJ and ILCwihek of ILC is an aid to assist
ICJ on the determination of state practiceminio jurisin identifying CIL [7]. Both of the
decisions of ICJ and the work of ILC contributethe development of international law-
making progress. The work of ILC on the instillioigar and predictable secondary rules
on the sources will no doubt contribute to the siecis of ICJ [8]. The drafts they supply

9 Statute of the International Court of Justice art 59.
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mainly focus on the record of state practice amdetkistence obpinio juris, which may
guide the reasoning of ICJ in their reports andjjoent [10].

Accordingly, the role of ILC is to codify customaiternational law and submit
commentary and draft conclusions on identificat@h. So the ILC does not make the
new law, but gather together what we already knamfcases for further convenient use.
The drafts written by ILC may not become a formattf international law unless they
are added into a treaty or they have gained statgtipe [7]. Furthermore, the ILC may
summarize thepinio juris of the states in their writings [9]. In additidbC works on the
general principles of law, receiving comments anwibrk. This shows that the document
compiled by the International Law Commission isyoakransitional document, which has
no binding legal effect among all the states. A# drafts the ILC submitted are non-
binding although these documents are helpful andningful in the recognition of
customary international law. In conclusion, theeroff the ILC plays is more like an
observer.

5. Other issues regarding the sources of internatial law

The Article 38(1) of the statute of ICJ is alwaysicized for the incompleteness and out
of time. The material sources such as principleeafity and rules of morality also
contribute to the international law as supplemsgnsarurces. Some scholars believe that
both the resolutions of international organizatiand unilateral acts may be the source of
international law and be amended into the ArtidRegarding the resolutions of
international organizations, generally speakingythre not legally binding, but they are
binding in special circumstances. Resolutions térimational organizations such as the
resolutions of General Assembly can be considevi@tkrce of state practice opinio
juris. The resolutions of international organizatiores desirable as a new auxiliary means
to help determine the rules of international lawr &n unilateral act, it is more of an
obligation rather than creating a new law for itdese it is only binding on the country
itself.

5.1. Jus cogens

However, a treaty will be void if it violatesjas cogensiorm [10].Jus cogenss similar

to general principles of law but it is some fundataécriteria especially on human rights
protection. It is a peremptory norm and plays a tkdg in the validity of law in practice.
Also, it will enhance the judicial fairness in tiéernational law system [10]. Although the
definition ofjus cogenss not clear, some issues such as the prohilsticthe use or threat
of force, torture, genocide and other prohibitiohgggression are considered to make up
this concept [11]. In addition, ILC has worked be suggesting list of non-exhaustive acts
and considered its nature and requirements foidérdification.

5.2. Is there a hierarchy of sources?

The answer to the hierarchy of treaties, custorimdeynational law and general principles
is negative. However, there is a distinct hieradobtween the three formal sources and the
subsidiary means such as the judicial decisiongtamdminent writings. In practice, when
a court is going to decide a case, there is arr dodéhe court for application. Usually, the
court may firstly look for the treaties between gaties when it comes to the sources of
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obligation of a state. If there are no relevardties, the court may seek to customary rules
and general principles to fill in the gaps. Whatiere,Jus cogenshould be considered
firstly and it will prevail over any other rule.

6. Conclusion

Although the decisions of ICJ play a vital roletlie international judicial system and act
an interpretative function of International laneyhcannot be amended as a formal source
of international law. The first reason is that ttecisions of ICJ is only binding on the
parties concerned and does not need to be boumsl ffmevious decisions. This means that
the decision of the ICJ may be challenged and dthifgthere are valid reasons. This
uncertainty and instability makes it unsuitabldbewome a stable and predictable source
of international law, but a supplementary meansuigport the existence and evidence of
CIL or as a convincing legal point of view. The ged reason is that the functions of the
ICJ are not legislated. It does not operate agisltive body. As a dispute resolution
structure, it aims to resolve disputes and devigltgpnational law. Therefore, the decision
of the ICJ is only a structure for the implememtatiof international law, rather than
creating a new law for all countries to follow.

Similarly, the work of ILC may serve as the evidemf the sources of international
law, but may not be regarded as an independentesofis an institution closely linked to
international customary law and the general priesipf law, ILC is responsible for
guiding the judgments of the ICJ through documeatated to international customs.
Usually its documents are considered as evidenset# practice aypinio juris. Its work,
together with the decisions of the ICJ, is a supgeletary content.

However, whether the first paragraph of the Arti8&of the statute of ICJ needs to
be amended has always been a controversial topaube it leaves much room for other
material sources. Except for the decisions of I@Dwritings of journalists, there are many
other material sources used to help determine uleeaf law. For example, equitjus
cogensresolutions of international organizations, aaas. Although the requirement of
jus cogenss not expressly stated in the statute of theit@&an internationally recognized
norm. If it is added to the first paragraph of Aldi 38, it may be more persuasive.

Nevertheless, it doesn't make much sense to blatigngle the difference between
formal and material sources. These documents (fabsaurces), helpful to revise and
organize the rules of international law, such asdicisions of the ICJ and the conclusions
of the ILC, are important components that promdte progressive development of
international law in practice. The function of thetocuments cannot be ignored only for
that they are not written into the first paragraphArticle 38 of the Statute of ICJ. Although
this article is not comprehensive enough and maly keep pace with the modern
international relationships, its value lies in pding an authoritative guidance and
explanation.
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